UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 7 CASE
Shane M. Hendrix
SSN XX X-XX-6662
Jacqueline S. O’ Connor-Hendrix
SSN XXX-XX-4774
CASE NO. 04-34520 DDO

Debtor.

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY
TO: Debtor and other entities specified in Local Rule 9013-3(a).

1. Select Portfolio Servicing, Inc. f/k/a Fairbanks Capital Corporation (hereinafter "Secured
Creditor"), by its undersigned attorney moves the Court for the relief requested below and gives notice of
hearing herewith.

2. The Court will hold a hearing on this motion on October 6, 2004, at 9:30 a.m., or as soon
thereafter as counsel can be heard, before the Honorable Dennis D. O’ Brien in Courtroom 228A of the above
entitled Court located at U.S. Courthouse, 316 North Robert Street, St. Paul, Minnesota.

3. Any response to this motion must be filed and delivered not later than October 1, 2004, which
is three days before the time set for the hearing (excluding Saturdays, Sundays and holidays), or served and
filed by mail not later than September 27, 2004, which is seven days before the time set for the hearing
(excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4, This Court has jurisdiction over this motion pursuant to 28 U.S.C. 88 157 and 1334, Federal
Rule of Bankruptcy Procedure 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The

petition commencing this case was filed on August 3, 2004. The case is now pending in this Court.



5. This motion arises under 11 U.S.C. § 362 and Federal Rule of Bankruptcy Procedure 4001.
This motion is filed under Federal Rule of Bankruptcy Procedure 9014 and Local Rules 9013-1 - 9019-1.
Movant requests rdief from the automatic stay with respect to property subject to a lien. Movant requests
said relief be effective immediately notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3).

6. Debtor is indebted to Secured Creditor in the origina principal amount of $119,800.00, as
evidenced by that certain mortgage deed dated October 24, 2002, a copy of which is attached hereto as
Exhibit "A", together with interest thereon.

7. Debtor's indebtedness is secured by a mortgage on real estate in which Debtor has an
interest as evidenced by that certain mortgage deed dated October 24, 2002, executed by Shane Hendrix,
Jacqueline Hendrix FKA Jacqueline O’ Connor, husband and wife as joint tenants, recorded November 8,
2002, as Document No. 140286, a copy of which is attached hereto as Exhibit "A". The name and address
of the original creditor is contained in the attached Exhibit "A". The property is located in Dodge County,
Minnesota and is legally described as follows to-wit:

The North %2 of Lot 5 and the North Y2 of the East 14 feet of Lot 6, all in Block 6, Power’s Addition to the
Village, now City of Kasson.

Secured Creditor is now the holder of said mortgage and is entitled to enforce the terms thereof.

8. At dl times material, Debtor was in default of the payments and performance of obligations
to Secured Creditor.
9. Pursuant to 11 U.S.C. § 362(g) the burden is on Debtor to prove absence of cause and/or

adequate protection. This Secured Creditor's interest in the property is not adequately protected where, as
of September 7, 2004, Debtor is delinquent in the making of monthly payments as required for the months of
December, 2003 through September, 2004, inclusive, in the amount of $1,227.67 each; attorneys fees and
costs of $700.00. Debtor has failed to make any offer of adequate protection.

10. Debtor has no equity in the property and the property is not necessary to an effective

organization. The value of the property as scheduled by Debtor is $120,000.00 subject to Secured Creditor's



mortgage in excess of $132,278.71.

Since thisis aliquidation case, no reorganization is being attempted.

11. Secured Creditor desires to protect its interest in the aforementioned property and requests
the Court to vacate the stay of actions and allow foreclosure pursuant to Minnesota law.

12. Secured Creditor has incurred and will incur legal fees and costs to protect and enforce its
rights in the subject property.

WHEREFORE, Secured Creditor, by its undersigned attorney, moves the Court for an order for
judgment that the automatic stay provided by 11 U.S.C. § 362(a) be modified so to permit the movant to
commence mortgage foreclosure proceedings under Minnesota law and for such other relief as may be just
and equitable.

Dated this__7th day of _ September , 2004.

WILFORD & GESKE

By _ /e/ James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currell Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X

THIS COMMUNICATION IS FROM A DEBT COLLECTOR ATTEMPTING TO
COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.
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1. DATE AND PARTIES. The date of this Mortgage (Security Instrumems) is ... OCEOber 24, 2002 ..

parties, their addyesses and tax identification mumbers, If required, are as follows:

GOR: - [
MORTGA Shane Hendrix, Jacqueline Hendrix FRA Jacqueline O Commor

husband and wife as joint tenants

Cif checked, refer to the attached Addendum incorporated herein, for additionsl Mortgagors, their signarores and

acknowledgments.
LENDER: Conseco Finance Loan Company 7 T Do
’ 1970 Oakcrest Ave
Suite 217 TritE ONE, INt.,
Roseville, Minnesota 55113 mlEmwﬁmm
Bloontington. MN 55420

2. CONVEYANCE. For good and valuable consideration, the wooeipt and sufficiency of which s acknowledged, and to
secure the Secured Debt (defined befow) and Mortgagor's performance under this Security Instrument, Mortgagor granis,
bargaing, sells, conveys and mortgages to Lender, with the power of zale, the following described property:

Parcel ID: 24-506-0530
See Exhibit A for full Legal Description.

The property is located i ........ L O S
102 South t 5th St t ‘ K)
ouwea .................. r '?.?., .......... a saan .............. vine., Minnegota 559“‘ ...........
{Address) {Ciy) (ZIF Cade)

GT-70-24-090 (8/00) (page 7 of &}

| MINNEEOTA . MORTGAGE INOT FOR FNMA, FHLMC, FHA OR VA USE
Sty © 1984 Bankery Bysems, inc., SE Cfoud, MN Farm GTH-MTOLAZME 82772000 %

#111608

. o —EXHIBIT_'AV__

Foo1/003
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Together with all rights, casements, appurtenances, royalties, mineral rights, ofl and gas rights, all water and Hiparian
rights, ditches, and water stock and all existing and funire Improvements, strucrures, fixneres, ant replacements that may
now, of af any time in the future, be part of the real gstare described above (ali referred 1o a5 "Property™), :

3. MAXIMUM OBLIGATION LIMIT. B Notwithstanding a:T.hing to the contrary herein, enforcement of this Security
Instrument is Jimited to a predstermined debt amours of § ..., L 13,800.00 . under chapter 287 of
Minnesota Statutes. [] This Security Instrament secures an indeterminate amouat and the MOrgage regisiration tax will be
paid according to chapter 287 of Minnesota Statmes, Additional amounts secured by this Security Instrument include
interest and any gther amount advanced by Lender in protection of the Property or this Security Instrument incleding but

*  not limited to taxes, assessments, charges, claims, fines, impositions, instrance premiums, amotmts due under prior or
superior mortgages and other prior or superior lieps, encumbrances and interests, legal expenses antl antormeys” fees,

4, SECURED DEBT AND FUTURE ADVANCES. The term "Secured Debt® is defined as foltows:

A. Debt incurred under the terms of all promissory mote(s), contract(s), gearanty(ies) or other evidence of debr
described below and all their extensions, renewals, modifications or substiturions, (You must specifically identify the
debi(s) secured and you should include the final matuyity dare aof suck debi(s).)}

Note dated October 24, 2002, between Conseco Finance Loan Company
and Shane Hendrix, Jacqueline Hendrix, for $119,800.00, maturing
November 3, 2032. .

B. All fure advances from Lender to Mongagor executed after this Security Instroment whether or not this Security
Instrument is specifically referenced. If more than one person Siﬁz this Security Instrument, each Mortgagor agrees
that this Secarity Instroment will secure all future advances Lt &ar¢ given to or incwrred by any one or more
Mortgagor, or any one ar more Mortgagor and athers, All future advances are secured by this Secnrity [nstrument
even though all or Rlart may nol yet be advapeed, Nothing in this Sesurity histrument shall constinie a commitment
1o make additional futurc advances or future loans or advances in any amount. Agy such commitment must be agreed
to in a separate writing. :

C. All additional sums advanced ang expenscs incurred by Lender for insuring, preserving or otherwise protecting the
Property and its value and any other sums advanced and expenses incurred by Lander under the rerms of this Security
Instriument

This Security Instrament will not secure any other debt if Lender fails to give any required notice of the ripht of rescission.

5. PAYMENTS. Mortgagor that all payments ynder the Secured Debt will be paid when dus and in accordance with
the terms of the Secureﬁ Debt and this Sacurity Instmment.

4. WARRANTY OF TITLE, Montgagor warrts that Mortgagor is or will be lawfully seized of the estate conveyed by this
Security Instrument and has the right to gramt, bargain, convey, sell and mortgage, with the power of sale, the Property.
Mortgagor also wartants that the Property is unencumbered, except for encumbrances of .

7. FRIOR SECURITY INTERESTS. With regard to auy other mortgage, deod of trust, security agrecment or ofber lien
doclument that created a prior security interest or encumbrance on the Property, Morigagor agrees:

A.To make all payroents when due and 1o perform or comply with all covenants. ]

B. To prompily deliver to Lender any notices that'Mortgagor reveivas from the holder.

C.Not 10 :n?low any modification or extension of, nor to request any future advances under, wmy note or apreement
secered by the lien document without Lender's prior written consent.

8, CLAIMS AGAINST TITLE. Mortgagor will pay all taxes, assessments, liens, encumbrances, leage payments, ground
reats, utilities, and other charges relating to the Propecty when due, Lender may require Morigagor to provide to Lender

ies of all notices that such amoonts are due and the receipts evi Mortgagor’s payment. Morigagor will defend

title to the Property agginst any claims thet would impair the lien of this Security nstrument. Mortgagor agress to atsign
to Lender, as requested by Lender, any rights, claims or defenses Mortgagor may have against parties who supply labor or
materials o maintain or improve the .

9. DUE ON SALE OR EN CE- Lender may, at its option, declare the entire balance of the Secured Debt to be
immedistcly due and payable upon the creation of, or contract for the creation of, any lien, encumbrance, transfer or sals
of the Property. This nght is subject to the restrictions imposed by federal law (12 C.E.R. 591), as applicable. This
mvmantahaﬂrunwiththe]’ropenyandshaﬂmmninineﬁwunﬁlﬂuSacumdDebtispaidinfullandthisSecurity
Instrument is released.

10. PROPERTY (CONDITION, ALTERATIONS AND INSPECTION. Morigagor will the Property in pood condition
and make all repairs that are reasonably pecessary. Mortgagor shall oot commit or allow any waste, impairment, or
deterioration of the Property. Mortgagor will keep the Property free of noxicus weeds and grasses. Mongagor agrees that
the narore of the ocrupincy and use will not substantially change withour Lender’s prior writién consent. Morigagor will
not permit any change in any Llcensce, restrictive covenamit or sasement without I.ﬂnll:.'r's prior written consent. Montgagor
will notify Lender of all demands, proceadings, claims and actions against Mortgagor, and of any Yoss or damage to the

Lender or Lender's agents may, at Lender™s option, enter the af any reasonable tinie for the purpose of inspecting
the Property. Lender shall give Mortgagor notice at the time of or maninspmionerﬁnfyingammnahlepmpme for
the on. Any 'inspaction of the Froperty shall be entirely for Lendar’s benefit and ortgagor will In no way rely on
Lznder's inspaction.

. GT-15-34-000 (8/00) fowge 2 of &
Exfoayis ©1954 Banhwrs Systierm, Ino., St Ciourl, MN R STH-MTALAZMN /2772000 ng’-_ = é{
- i
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EXHIBIT A
Legal Description:

The Noxth 1/2 of Lot S and the North 1/2 of the Eagt 14 feet of Lot &, all in
Block &, Power's Addition to the Village, now Qity of Kasaon.

Parcml ID: 24-505-0530




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 7 CASE
Shane M. Hendrix
SSN XX X-XX-6662
Jacqueline S. O’ Connor-Hendrix
SSN XXX-XX-4774
CASE NO. 04-34520 DDO
Debtor.

MEMORANDUM IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

ARGUMENT
l. CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC STAY
PURSUANT TO 11 U.S.C. § 362(d)(1) WHERE THE INTEREST OF THIS SECURED CREDITOR IS
NOT ADEQUATELY PROTECTED.
Pursuant to 11 U.S.C. 8§ 362(g) the burden is on Debtor to prove absence of cause and/or adequate
protection. Secured Creditor's interest in the property is not adequately protected where:

1 As of September 7, 2004, Debtor is delinquent for the monthly payments as required for the
months of December, 2003 through September, 2004, in the amount of $1,227.67 each; attorneys fees and
costs of $700.00.

2. Debtor has failed to make any offer of adequate protection.

. THE AUTOMATIC STAY SHOULD BE MODIFIED PURSUANT TO 11 U.S.C. § 362(d)(2)
WHERE (1) DEBTOR DOES NOT HAVE ANY EQUITY IN THE PROPERTY, AND (2) THE
PROPERTY IS NOT NECESSARY TO AN EFFECTIVE REORGANIZATION.

The first requirement under § 362(d)(2) is met where the total of all the encumbrances against the

property is in excess of the value of the property. The value of the property as scheduled by Debtor is

$120,000.00 subject to Secured Creditor's mortgage in excess of $132,278.71.

Since thisis aliquidation case, no reorganization is being attempted.



CONCLUSION
Secured Creditor is entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(1) for
cause, and where its interest in the secured property is not adequately protected. Secured Creditor is also
entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(2) where Debtor has no equity in
the property, and where the property is not necessary to an effective reorganization.
Secured Creditor respectfully requests an Order of this Court modifying the automatic stay consistent
with the attached proposed Order.

Dated this_7th day of _ September , 2004.

WILFORD & GESKE

By _ /e/ James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currell Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: CHAFPTER 7 CASE

CASE NOQ. 04-34520 DDO
Shane M. Hendrix
SEN JOO-XX-6662
Jacqueline O'Connor-Hendrix
B8N XXX-XX-4774 AFFIDAVIT OF

JOHN TIMSON

Debior.

John Timson, being first duly sworn on oath, deposes and stares:
1. That he is the Bankmptcy Specialist of Select Portfolio Servicing, Inc.,

3 Select Portfolio Servicing, Inc. #/k/a Fairbanks Capital Corporation, is now the holder of a mofigage on real
property in which the debtor has an interest. The debtor's indebiedness is evidenced by that certain mortgage deed dated
Cctober 24, 2002, executed by Shane Hendrix, Jacqueline Hendrix FKA Jacqueling O Commor husband and wife as joint
tenants, récorded November 8, 2002, as Docurent No. 140286, The property is located in Dodge County, Minnesota and is
legally described as follows, to-wit:

The North 1/2 of Lot 5 and the North 1/2 of the East 14 feet of Lot 6, all in Block 6, Power's Addition to the Village, how City of
Kaszon,

3. That he hag reviewed the account records relating to the Hendrix's mortgage loan, account no. 0004142451,
4, That as of August 27, 2004, the following amounts were awing on this aceount:
Unpaid Principal: $119,353.16
Tnterest through August 27, 2004 164405 11,6/ 783 FT
Atlomey's Fees: 700.00
Property Inspections: rmitd
Foreclosure Fees and Costs: 1Lo6628
BPO: L-=r il
Non-Escrow Advimees: 592.30
Cither Fees: 13.23
TOTAL:

A
#32,4738.7 9T
5. That the mortgage loan 15 dehmgquent for monthly mortgage payments for the months of December, 2003
through August, 2004 in the amount of 1,227.67 cach.

6. This affidavil i piven in support of the meton of Select Portfohio Serviging, Inc. £1i/a Fairbanks Capital

Corporation for relief from the automatic stay-
SELECTEELEEEVICING, INC.
By / Masov

I
é@ Bankruptcy Specialist

Su
thi

ay of

g 001,/001



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 7 CASE
Shane M. Hendrix
SSN XX X-XX-6662
Jacqueline S. O’ Connor-Hendrix
SSN XXX-XX-4774
CASE NO. 04-34520 DDO

Debtor. UNSWORN DECLARATION
FOR PROOF OF SERVICE

Joanna Cheyka, employed by Wilford & Geske, attorneys licensed to practice law in this Court, with
office address at 7650 Currell Blvd., Ste 300, Woodbury, Minnesota, declares that on September 7, 2004, |
served the annexed Notice of Hearing and Motion for Relief from Stay, Memorandum in Support of Motion
for Relief, Affidavit of John Timson, and proposed Order to each person referenced below, a copy thereof
by enclosing the same in an envelope with first class mail postage prepaid and depositing the same in the post
office at Woodbury, Minnesota addressed to each of them as follows:

Shane M. Hendrix Michael S. Dietz
Jacqueline S. O’ Connor-Hendrix 505 Marquette Bldg

102 Fifth Street SW PO Box 549

Kasson, MN 55944 Rochester, MN 55903
Thomas W. Hedy U.S. Trustee

Healy Law Offices, PA 1015 U.S. Courthouse
119 6" St SW 300 South 4" Street
Rochester, MN 55902 Minneapolis, MN 55415

And | declare, under penalty of perjury, that the foregoing is true and correct.

Dated this__7th  day of _ September , 2004.

/el Joanna Cheyka
Joanna Cheyka




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 7 CASE
Shane M. Hendrix
SSN XX X-XX-6662
Jacqueline S. O’ Connor-Hendrix
SSN XXX-XX-4774
CASE NO. 04-34520 DDO

Debtor. ORDER

The above entitled matter came on for hearing upon motion of Select Portfolio Servicing, Inc. f/k/a
Fairbanks Capital Corporation (hereinafter "Secured Creditor"), pursuant to 11 U.S.C. § 362 on October 6,
2004, at U.S. Courthouse, 316 North Robert Street, St. Paul, Minnesota. Appearances were as noted in the
record. Based upon the evidence adduced at said hearing, the arguments of counsel, and the Court being fully
advised of the premises,

IT IS HEREBY ORDERED that Secured Creditor, its assignees and/or successors in interest, is
granted relief from the stay of actions imposed by 11 U.S.C. § 362 with regard to that certain mortgage deed
dated October 24, 2002, executed by Shane Hendrix, Jacqueline Hendrix FKA Jacqueline O’ Connor, husband
and wife as joint tenants, recorded November 8, 2002, as Document No. 140286 covering real estate located
in Dodge County, Minnesota, legally described as follows, to-wit:

The North %2 of Lot 5 and the North %2 of the East 14 feet of Lot 6, all in Block 6, Power’s Addition to the
Village, now City of Kasson

and may pursue its remedies under state law in connection with the subject note and mortgage deed.

Notwithstanding Federal Rules of Bankruptcy Procedure 4001(a)(3), this Order is effective immediately.

Dated:;

Judge of Bankruptcy Court



